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Chapter 2 - The Halachik Methodology1 
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Contemporary writers, which include esteemed Roshei Yeshivos and Rabbonim, have clarified for the 

greater public the need for, and historical usage of subjectivity, in dealing with novel and or scientific 

phenomena that require halachik attention. However, what these writers have not clarified for 

themselves, let alone the public, is an aspect of the halachik decision making process that lies at the 

heart of "psak", of, ‘a final verdict’, and it is this aspect which determines the place of human 

intervention in the halachik decision. 

 

Even to the seasoned Rav the sea of Halacha can be a maelstrom of diverging opinions ad infinitum, 

compounded sometimes by the lack of a precedent from an earlier source to guide one through these 

opinions. The obvious issue is how to choose an opinion or how to proceed when a novel situation, 

previously never dealt with, presents itself? There are writings by or about senior Roshei Yeshivos that 

do not address this issue clearly, which may indicate that there is no clear-cut guide. This would 

appear to be disturbing as the halachik mode is now called into question, lacking a proper method of 

drawing conclusions! What is also bothering is the prevalent attitude amongst halachik leaders in their 

ideology of paranoia against territory new and unchartered. What is new is best left untouched. In 

addition to the fact that not all new cases can realistically be left untouched, the evolution of Halacha, 

and indeed the Oral Torah, is left stunted and atrophied, doomed to a fate similar to other dogmas 

stuck in time. 

 

There is indeed a methodology in deciding which opinion emerges as the final ruling. There is also a 

methodology in dealing with new and uncharted territory. It is the same methodology employed by 

the earlier codifiers, dating back to the Talmud, nay, even to Sinai.  

 

This method involves distilling principles from the halachik material studied. The way to extract the 

principles is very involved. It involves a clear analysis of the provenance of the halacha, viz. the 

sugya or Talmudic discussion which created the background and context of that halacha. This 

includes asking questions, posing contradictions and being intellectually brutal in the pursuit of the 

underlying principle. And the coup de grâce; formulating a chidush. A chidush is a novel idea that the 

learner has read into the sugya which unlocks the depth and scope of the sugya.  

 

This idea can then be seen to run through the thought processes of the codifiers who followed the era 

of the Talmud. When the idea runs consistently, then a halachik principle has been successfully 

formed. And it is precisely this principle which determines the final ruling and whether the 

circumstances presented by the petitioner are worthy of the application of the principle.  

 

This method of halachik exposition dates back to Biblical times, as the Gemara demonstrates in how 

halachik precepts which became obfuscated and forgotten after Moshe Rabbeinu's passing, were 

restored and clarified by the expository vision of Osniel ben Knaz.2 Not through prophesy nor 

intuition, not even through combing through a plethora of halachik opinions, but through "pilpul", 

‘analytical insights’.  

 

 
1 Originally published as a Guest Post for the Kotzkblog 27 Nov 2016 103) “The halachik methodology”, 
available http://www.kotzkblog.com/2016/11/103the-positive-role-of-subjectivity.html ; republished here 
with slight revisions by kind permission of the author.  
2 Temura 15b 
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And post Biblical times too, this style of analysis was the method of halachik exposition employed by 

the Talmud itself, as is stated that the purpose of group study is to arrive at principles.3 Not to increase 

dissent, and overly detailed case studies, but to simplify a course of study by reducing it to its basic 

rationale.  

 

And it didn't stop at the close of the Talmud, for we can clearly see this system of analysis in the 

responsa literature of the Rishonim and Achronim. Even in our times we have prime examples of the 

classical halachik analysis in the works of Rav Shlomo Zalman Auerbach zt"l and Rav Moshe 

Feinstein zt"l, who carefully dissected the opinions before them and drew their own conclusions. And 

this is the way of the future, for scholars to unabashedly question, and plumb, and innovate, and test, 

and apply. For opinion polls are not always an accurate alternative. 

 

To illustrate this point let us present a contemporary halachik controversy; the need to wait after 

eating hard cheese before eating meat. The idea first appeared in the work entitled Issur VeHeter by 

Rabbeinu Yona4 and was discussed by the Turei Zahav,5 one of the most significant commentaries on 

Shulchan Aruch ever written. The original sources discussed the sharp tasting, cultured, and matured 

cheeses of their time, while contemporary works debate whether our processed cheeses are also 

classified as "hard cheese" insofar as requiring a waiting period before eating meat.  

 

Here begins the controversy, for one opinion maintains that our processed cheese resembles the old-

style hard cheese, only that the maturation is accelerated by modern technology. While others opine 

that a slow maturation is key to creating the old-style hard cheese. See responsa of Rabbi Evers6 

which includes a list of various cheeses and their maturation schedules. The result: a debate with no 

borders, details with no end and a need to err on the side of caution by waiting after every cheese 

meal. Whereas if we were to Talmud-probe the matter further and ask ourselves whether there is a 

need to wait after cheese at all since the only mentioned waiting is after meat,7 and then further probe 

why hard cheese was ever comparable to meat, and then through understanding the principles of 

Talmudic preventative measures we arrive at a conclusion that the debate over contemporary cheese is 

over an unknown entity. Which gives us a different result; that our processed cheeses are at best a 

dubious rabbinic injunction ( ספיקא דרבנן לקולא) which is inclined to the side of permissibility. Without 

the extraneous facts and figures we arrive at a simple and workable maxim (although we could extend 

this issue further, more crucial factors to address lie beyond the scope of this article). 

 

The above thesis gives us an idea of where human interpretation meets Divine origin in the Halacha 

making process. The human intellect that has been finely honed by Talmudic studies now applies 

itself to Halacha and brings a degree of intellectual subjectivity into the interpretation of the halachik 

code, while remaining intellectually honest to keep the interpretation accurate and undiluted. The 

checking process is achieved by sounding the ideas off other halachik thinkers with no agendas, what 

the mishna calls "dikduk chaveirim", intellectual discourse.8 In addition to the human checking 

process, the scholar must research proofs or precedents in earlier writings, which will guarantee the 

outcome to be unbiased and well founded. 

 

Unfortunately the yeshiva and rabbinic communities have separated the "lamdan", the learner capable 

of abstruse conceptual reasoning, and the "posek" the halachik decision maker, in that the latter is 

more capable of sourcing numerous opinions in the pursuit of a final head count, rather than analysis 

of texts and reason. That is why the posek of the current generation cannot account for the final 

conclusions drawn. Instead the system should and must encourage the lamdan to graduate to become 

 
3 Brochos 6b 
4 Issur VeHeter 40:10 
5 Turei Zahav Y.D. 89:4 
6 Responsa VaShav VeRafa 26 
7 Chullin 105a 
8 Pirkei Avos 6:6 
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the posek, the one using analytical skills in determining rulings in Halacha. Another unfortunate 

feature is the yardstick by which we measure competence in Halacha, for we are inclined to venerate 

scholars with keen memories and vast book knowledge instead of scholars with refined analytical 

skills who can determine the appropriateness of a law and its application far better than the former. 

Although the last sentence is worthy of its own article, suffice to say that the wealth of Torah 

information available today and the search engines available to access it, obviates the need for a 

human repository of such a nature.  

  

A fitting conclusion to this essay lies in an interpretation of a piece of Talmud proffered by Rabbi 

Shlomo Eidels in his work Chidushei Maharsha. The Talmud9 presents an epic tale of fierce rabbinic 

debate resulting in Rabbi Eliezer manipulating the forces of nature to dramatically prove his view, 

eventually receiving Divine confirmation by way of a Heavenly voice announcing to the rabbis that 

the Halacha is in accordance with Rabbi Eliezer. The dissenting rabbis proclaim that Torah is not in 

Heaven, but rather a human project for man to decide over, a project which no Heavenly 

proclamations can interfere with. And Hashem's response to such an affront? נצחוני בני נצחוני, ‘you 

have defeated me my sons, you have defeated me’. The Hebrew word נצח, in addition to meaning 

‘gain victory’ can also mean ‘eternal’, and based on the latter meaning of the word, the Maharsha 

translates Heaven's response of נצחוני  בני  נצחוני as ‘you have immortalized me my sons you have 

immortalized me!’ For by defending the position that Torah is a human project the sages had made 

the Torah an eternal truth, one that cannot be adjusted by any concerns, human or Divine. For me this 

confrontation of the sages is seminal, second to the giving of the Torah on Sinai itself, for in their 

confrontation with Heaven the sages asserted the human aspect of developing G-d's Torah, precisely 

the aspect that keeps the Torah and the learner dynamic and alive, leaving every generation and its 

scholars to unlock and decode the great depths therein. 

 

Ultimately immortalizing the word of G-d. 

 

 
9 Bava Metziya 59b 
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